PARK COUNTY BOARD OF COUNTY COMMISSIONERS
PLANNING DEPARTMENT STAFF REPORT
Board Hearing Date: August 27, 2020

To:

Board of County Commissioners

Date:

July 15, 2020

Prepared by:

John Deagan, AICP; Planner

Case Number:

19ZON-11

Subject:

Levin Rezoning

Request:

The applicant is requesting a rezoning from Mining to Residential.

Application Summary:
Applicant:
Owner:
Location:
Current Zone District:
Surrounding Zoning:
Lot Size:
Proposed Zoning:

Kathryn Levin
Same
Part of Sections 3 & 4 Township 9 Range 78, addressed as
2611 C. R. 8, Alma.
Mining
Mining and Conservation/Recreation - a zoning map is
included as Attachment 1.
36.8 acres
Residential

Background:
The subject property is located in Buckskin Gulch, a mile northwest of Alma’s municipal
boundary. It is crossed by County Road 8, County Road 787, and Buckskin Creek. A
vicinity map is included as Attachment 2.
In 2006 Colorado Open Lands (COOL) purchased a conservation easement on the lot
from the owner at that time, Chiwawa Mines. The easement prohibits most commercial
activity, including mining, but allows for the construction of a residence within a five-acre
building envelope. In 2008 the lot was granted a Conditional Use Permit (CUP) allowing
construction of a residence. A condition of approval was that the County requires Alma
watershed development permits, if applicable, before issuing any of its own development
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permits. The current owner bought the lot from Chiwawa Mines in 2010 and construction
of a monolithic dome residence was completed in 2013.
The current owner has subsequently completed a considerable amount of unpermitted
remodeling and construction. This includes the addition of second and third dwelling units
on the lot, one above the garage in the primary dome structure and one within a smaller
dome structure. Several small greenhouses were built without permits, one of which was
also connected to the primary dome structure. One larger greenhouse was built with a
permit but then connected to the primary dome structure without a permit.
In addition, three of the small greenhouses were built on the neighboring lot to the east.
According to the applicant’s representative, the owner is negotiating the purchase of the
land that these structures were built on.
The conservation easement on the lot requires that COOL approves any construction
before it takes place, but the owner has not complied with this and COOL has instead
learned about construction on the lot as the result of monitoring visits. COOL staff states
that they calculate the area of the buildings on the lot at 7,779 square feet, just below the
8,000 square foot limit prescribed by the conservation easement.
The applicant is applying for a rezoning to Residential, a zone district which would allow
them to have two dwelling units and four accessory structures. If the application is
approved, some remodeling and demolition will still be required and the applicant will
have to make amends for the construction on the neighboring lot.
The lot has a domestic well permit which can supply water to two dwelling units. The
septic system is adequate for three bedrooms, so can accommodate the two bedrooms in
the original dwelling and one bedroom in the dwelling above the garage.

Land Use Regulations and Strategic Master Plan:
Each of the standards for approval of a Zoning Map Amendment (LUR Section 5-202) is
addressed below.
A. In considering any petition for amendment of the Official Zoning Map, the
following standard shall govern. The applicant for the proposed
amendment shall bear the burden of proof and the resolution approving the
zoning map amendment shall be approved and adopted only if it is
demonstrated by clear and convincing evidence presented during the
public hearing that the following conditions or circumstances exist:
1. The property possesses the geological, physical, and other
environmental conditions that are compatible with the potential
uses permitted in the proposed zone district; and
The conservation easement limits construction on the lot to a five-acre
building lot north of County Road 8. The building envelope does not
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contain any mapped geologic hazards or other environmentally
sensitive areas.
2. The property has a reasonably certain right of permanent legal
access permitting vehicular ingress and egress from the property
to the public thoroughfare; and
The property has frontage along County Road 8, a public right-of-way.
3. Access to the property from the public thoroughfare reasonably
meets County street, road, or driveway standards or, if the
property is undeveloped, such access will be established prior to
issuance of a building permit; and
Built access to the lot will have to meet County driveway standards. A
reconstruction of the driveway is awaiting final inspection by County
staff.
4. The potential uses of the property within the proposed zone
district are compatible with other properties within the
immediately surrounding area; and
Adjacent land uses are vacant and for historic preservation (the Paris
Mill is to the west). By-right uses in the Residential zone district are
compatible with adjacent land uses.
5. At least one of the following:
a. The rezoning, as proposed, is consistent with the advisory
provisions of the Park County Strategic Master Plan; or
The rezoning is consistent with the advisory provisions of the
Park County Strategic Master Plan. Strategy E for the Fairplay
and Alma sub-area is relevant:
“Support the…Town of Alma’s efforts to protect their municipal
watershed and preserve water quality and quantity.”
To this end, a recommended condition of approval requires
compliance with Alma’s watershed protection regulations, which
can be seen as Attachment 3.
b. The rezoning, as proposed, is supported by circumstances
and conditions within the immediate area which have
changed since the adoption of the Park County Strategic
Master Plan; or
Not Applicable.
c. The rezoning,
Development
Not Applicable.
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6. Additional Standards for Property Currently Zoned as Mining:
a. The building envelope must be at an elevation of not more
than 11,500 feet.
The lot’s building envelope is between 10,920 and 11,010 feet.
b. (The BOCC shall consider) The patent, plat, field notes and
connected sheets of the mining claim of the subject
property and land status maps of property located within a
one-mile radius of the subject property’s boundaries, all of
which must be submitted with the application. (These
documents may be obtained from the BLM Offices located at
2850 Youngfield Street, Lakewood, Colorado.)
The field notes for the subject area are included as Attachment
4. The BLM’s internet-based mapping system does not include a
“land status” category.
c. (The BOCC shall consider) A copy of the U.S.G.S.
quadrangle (topographic) map of the area with the subject
property drawn on the map.
This was provided with the application.
d. The application must include a geotechnical report prepared
by a qualified geotechnical professional…addressing…the
presence and extent of any geologic hazards…and…the
presence of surface and subsurface minerals…
A geotechnical report was included in the application. It states
that there are no mapped geologic hazards on the lot, that
mining has never occurred on the lot, and that there is no
evidence of mining exploration activities on the lot.
e. If the application for rezoning is approved, then the
applicant may be required to record documentation
disclosing the potential for geologic hazards at the property,
assuming the risk associated with non-mining use of the
property and indemnifying the County from all injury and
claims resulting from said use of the property.
Since there are no mapped geologic hazards within the lot and it
has not been mined in the past, and residential development on
the lot was previously approved through a CUP, staff does not
believe this is necessary.
f. (The BOCC shall consider) The impact, if any, the rezoning
would have on present and future operations of nearby
mining operations.
Impacts on nearby mining operations are very unlikely. The lot
to the west contains the Paris Mill, a historic preservation site.
The lot to the east is also burdened by a conservation easement
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that prohibits mining. The building envelope is bounded to the
north and south by county roads and Buckskin Creek.

Impact Analysis:
Since the lot has been used for residential purposes since 2013, further impacts
resulting from this rezoning are not anticipated to be noticeable.

Public Comment:
Written public comment opposing the application can be seen as Attachment 5.

Planning Commission:
The Planning Commission reviewed this application at their March 10, 2020 meeting and
unanimously recommended denial of the application. The motion to deny was not linked to
any standards of approval. Commission discussion prior to the motion included concerns
about using rezonings to solve code enforcement problems and concerns about spot
zoning.

Recommendation:
Staff recommends that the rezoning application be denied. The BOCC’s options are to
authorize staff to prepare a resolution to:
•
•
•

Deny the application;
Approve the application with no conditions; or
Approve the application with conditions.

Alternatively, the hearing can be continued so that the applicant or staff can provide
additional information.
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Attachment 3

Attachment 4

Attachment 5
From:
To:
Subject:
Date:

Dean Misantoni
John Deagan
Levin rezoning in Buckskin Gulch
Monday, March 09, 2020 9:59:32 AM

Hi John- If there was ever a case for not rezoning to residential, this is it. They have gotten
away with murder up there from day 1. It is smack in the middle of a lot of potential activity.
WRONG... Not to mention the eyesore it is, growing into more of one all of the time. I am
the geologist at the Detroit City Mine up the gulch, I have to look at it grow every day, year.
I have been trying to stay out of these issues as it is a time sucker for which I make little
money, just stress- but this is bad.

Dean Misantoni
EXPLORATION & MINING GEOLOGIST mineral
CPG #11276, B.S., M.S.
P.O. Box 19
Alma, CO USA 80420
(719) 839-5008
dmisantoni@hotmail.com

TESTIMONY OF BRYAN LEES
Presented to the
PARK COUNTY BOARD OF COUNTY COMMISSIONERS
PUBLIC HEARING ON REZONING CASE #19ZON-11
Kathryn S. Levin Applicant
July 23, 2020

My name is Bryan Lees. I am president of Sweet Home Rhodo, Inc, owner of the
property group containing the currently operating Detroit City Mine, which is
located 1 ½ miles up Buckskin Gulch from the subject property (Tract 1, Gold Star
Placer). I oppose the Levin rezoning application (19ZON-11) and request that the
Park County Board of County Commissioners (BOCC) deny the application.
On May 15, 2008, the BOCC approved Resolution 2008-28 granting a Conditional
Use Permit (CUP) to Chiwawa Mining, Inc. The CUP allowed the construction of a
single-family residence on property located in a mining zone district subject to
several conditions. The real property is more particularly described as Tract 1 of the
Gold Star Placer located in portions of Sections 3 and 4, Township 9 South, Range
78 West, Sixth Principal Meridian. Among the conditions specified in the approved
CUP are a right to mine clause and condition 5:
“Right to mine disclosure. Subject property owner is aware that the subject
property is in close proximity to property zoned for mining activity; that mining
activity could involve significant adverse conditions including, but not limited to,
noise, dust and traffic; and that the right to mine at those properties is a
property right which is superior to the subject property owner’s right to be free of
such adverse conditions.
5. The Conditional Use Permit for a single family dwelling shall be in
perpetuity.”
On March 19, 2010, a warranty deed was made between Chiwawa Mines, Inc. a
Washington Corporation and Kathryn S. Levin. On September 9, 2019, Kathryn S.
Levin submitted a rezoning application of Tract 1 of the Gold Star Placer requesting
a change from mining zone district to residential ranch zone district.
The Planning Department Staff Report to the Park County Planning Commission
dated February 25, 2020 (Case No. 19ZON-11) contains five recommendations (Page
5 of 5). Recommendation No. 5 states, “Upon approval of this rezoning application
by the Board of County Commissioners, Resolution 2008-28 allowing a single-family
residence in the Mining zone district shall be rescinded.”
The Planning Department Staff Report to the Park County Board of County
Commissioners dated July 15, 2020 (Page 5 of 5), recommends that the rezoning
application be denied. The listed options proposed by the Planning Department staff
for the BOCC’s considerations are to have staff prepare a resolution to
• Deny the application;
• Approve the application with no conditions; or
• Approve the application with conditions.
I strongly oppose the Levin rezoning application. However, should the BOCC decide
to approve the application, I request that the BOCC make the Right to Mine clause
in the 2008 Conditional Use Permit a condition of the approved rezoning

application. In my opinion, it would be patently unfair to remove the right to mine
disclosure in the 2008 CUP, which clearly states the owners of nearby mining
properties have superior rights over the subject property.
I concur with John Reiber’s testimony that Jeffrey Wright is not a qualified geotechnical expert as per the county specifications. Mr. Wright’s report which is
included in the rezoning application states that he has expertise in hydrogeology
and mine reclamation, but he fails to list any experience in mining geology and
mine economics. I especially disagree with Mr. Wright’s conclusions regarding the
value of the mineral resources in the area.
Since opening the Detroit City Mine, I have made nearly $100,000.00 in road
improvements to County Road 8. These road improvements have not only benefited
my mining operation, they have benefitted residents in the area and the numerous
recreational users who use County Road 8 as ingress to the Kite Lake Trailhead.
Prior to opening the mine, I reached agreement with Xcel Energy to upgrade the
electrical system in Buckskin Gulch that also benefits other landowners in the
valley. Lastly, in 2017 I donated a 35.8 parcel of land to the Town of Alma. The
parcel straddles Buckskin Gulch Creek and provides the Town of Alma with
additional controls over a portion of the drainage that is the source of their
municipal water supply.
In conclusion, I oppose the rezoning request to change the zoning of Tract 1 of the
Gold Star Placer from mining to residential because of its potential to adversely
impact future mining activity in the area.

